Waivers 101 – A primer for the use of waivers within the Alberta Whitewater Association (AWA)
Prepared by:  Matt Zelin, May 21/04

Introduction:

The used of waiver documents in sports is an established and effective method of risk management.  Although there is often a public perception that a “waiver isn’t worth the paper it’s written on” the legal system does not view the situation in the same way.  Waiver documents that are properly written and delivered have been upheld in courts and acted as a defence in numerous cases.

The following information has been sourced from “Legal Liability and Risk Management in Adventure Tourism” by Ross Cloutier
.  Furthermore, this document was not prepared by a legal professional and should not be interpreted as legal advice.

Contents of a Waiver:

A waiver form will include the following components:

- Title (identity of the document)

- Names of the two parties (business and client)

- Definitions

- Warning of risks

- Acknowledgment and assumption of risks

- Release of liability (waiver of claims)

- Indemnity agreement

- Binding on heirs and estate

- Jurisdiction agreement

- Reliance agreement

- Legal-age statement

- Signature

- Witness

Proper Delivery of a Waiver:

The following are some principles that should be followed when delivering a waiver form to a participant:

· Provide advance notice that the participant will be required to sign a release.  This notice should be included in the marketing and information packages received by the participant.

· Whenever possible, send the form in advance.
· Educate the participant regarding the contents of the release.
· The release should be written in clear, easy to understand terms.
· Provide time for the guest to read the release.
· Explain the terms in the release. 

· Provide an atmosphere that is conducive for the participant to read, understand and execute the release. 

· Do not confuse the signing of the release with other signings that may be required.
· Make sure the participants signature is correct.
· Do not allow the participant to cross out or delete sections of the release.
· Have a witness sign the release, and collect his or her name and address.  As the witness may have to provide evidence in court, he or she should be mature and responsible.  The witness can be someone from the business.
· The release should be signed in front of the witness.  The witness should ensure, by asking, that the participant understands the contents of the release.

· If the witness suspects that the participant is intoxicated, the witness should refuse to accept or witness the release.
· The participant should be provided with an opportunity to receive a copy of the release.

· Keep signed copies of the release and file them for not less than seven years from the end of the activity.  The longer the period the better.  In the case of a lawsuit, any releases signed by the participant for previous trips will be of value in establishing his or her knowledge levels and will help to prove an understanding of the document.
· Ensure that a control mechanism is in place to guarantee that no guest participates without signing the release.
· Do not attempt to interpret the waiver for the participant.  If the participant requests an explanation of the meaning of the release, something in the direction of the following verbiage should be provided by the witness: ”The document you are asked to sign is a release of liability.  It is a legal document, and by signing the release you are giving up certain legal rights, including the right to sue should you be injured [or be killed] during the event.”

Waivers and minors:

A waiver signed by a minor is unenforceable. Similarly, a waiver signed by the parents or guardian of the minor is unenforceable, as parents cannot sign away the rights of a child.  Having the child and/or parents sign can help to prove knowledge of the inherent risks of the activity and voluntary assumption of risk.  However, voluntary assumption of risk is no longer a valid legal defence in Canada and a case will have to be defended on the organization not being negligent.

The indemnification clause in the AWA waiver may discourage legal action by a parent on behalf of the child as the parent may be theoretically bound to reimbursing the organization for any damages paid.  However, the enforceability of such clauses is uncertain in Canada.

Additional Information:

An excellent source of additional information is http://www.sportlaw.ca/index.htm
This site has several resources in the “articles” section that relate to waivers, legal liability and risk management.
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